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Ombudsman J. Kate Burkhart provides this public report on the investigation of ombudsman
complaint 2021-02-0300 about the Department of Family and Community Services, Division of
Juvenile Justice, pursuant to AS 24.55.200. This report has been redacted to remove information
made confidential by law and to protect individual privacy. Ombudsman investigations are
confidential according to law, although the Ombudsman is permitted to disclose information that

is necessary to carry out her statutory duties and to support recommendations .55. .
i ry rry out h ry duti d pp dations (AS 24.55.160(b))

Introduction

In 2021, a parent (the complainant) filed a complaint with our office about the Department of
Family and Community Services, Division of Juvenile Justice (DJJ). At that time, their child was
in the temporary custody of DJJ and had been for over two years following their arrest. The
complainant objected to DJJ not reunifying the youth with them. DJJ instead held the youth at a

DJJ facility or placed the youth with allegedly unsuitable relatives or foster care providers.

Before the youth was ordered into DJJ’s custody, their parents had been engaged in a protracted
civil custody dispute. In 2018, the complainant filed a motion to modify custody and visitation in
the civil custody case. The court ultimately granted their request, but not until the fall of 2020. At
that point in time, DJJ had temporary custody of the youth for nearly two years in the delinquency
case. The court ordered DJJ to create and form a reunification plan between the complainant and
youth. The court also ordered DJJ to engage with the complainant to change the youth’s placement

from foster care to “a parent placement.”
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The complainant requested that DJJ release their child to their custody and alleged that DJJ staff
were undermining the court’s civil custody order. The complainant raised multiple allegations in
their complaint about how DJJ applied its policies and procedures to their child’s placement in
foster care. The complainant sought the remedy of DJJ’s release of the youth to the complainant’s

carc.

It is ombudsman policy that people (who are able) attempt to resolve their complaint directly with
the agency before we initiate an investigation. In February 2021, when the complaint was first
received, our intake staff initially declined the complaint as premature. Intake staff referred the
complainant to DJJ’s administrative grievance process and suggested they contact the agency’s
director to address their concerns. Following this referral, the complainant contacted former DJJ
Director Tracy Dompeling about their complaint. However, they remained dissatisfied after

speaking with the director.

In April 2021, then-Director Dompeling contacted Ombudsman Burkhart about the complainant’s
attempt to resolve their complaint directly with the agency. She requested that the Ombudsman
conduct a third party review of the agency’s records and referred the complainant back to our
office. The complainant contacted the Ombudsman again. In May 2021, we reopened the
complaint for investigation. During the ombudsman investigation, the complainant raised several

additional allegations, further described in this report.

Assistant Ombudsman Jennifer Christensen investigated this complaint, with assistance from
former Assistant Ombudsman Denise Duff. AS 24.55.150 authorizes the Ombudsman to
investigate the administrative acts of state agencies to find an appropriate remedy. Based on the
parent’s initial and subsequent complaints, the Ombudsman investigated 18 allegations to

determine whether the preponderance of the evidence' supported the allegations.?

! The standard used to evaluate all ombudsman complaints is the preponderance of the evidence. If the preponderance
of the evidence indicates that the administrative act complained of occurred and that the complainant’s criticism of it
is valid, the allegation will be found justified.

2 We evaluate the evidence to determine whether a complainant’s criticism of an agency’s actions is valid. A complaint
allegation is justified if the evidence establishes that the administrative act occurred and the complainant’s criticism

PuBLIC REPORT 2021-02-0300, D1vISION OF JUVENILE JUSTICE Page 2 of 55



ALASKA
PUBLIC REPORT AS 24.55.200 ' OMBUDSMAN

The Ombudsman made 10 recommendations, as further discussed on pages 48-55 of this report.

Agency Consultation

The Ombudsman held two consultations with DJJ management and staff — on May 25, 2023, and
October 16, 2023 — to discuss her preliminary findings and potential recommendations.’
Following the second consultation, we finalized the confidential preliminary report and forwarded

it to DJJ Director Shannon Dilley on December 20, 2023.

Agency Response to the Preliminary Report

On January 19, 2024, DJJ Director Dilley responded to the Ombudsman’s preliminary report and
proposed recommendations. The agency’s response has been incorporated into this report. While
the agency did not agree with all of the findings, Director Dilley indicated in her response that it
was not the best use of the agency’s time and resources to draft a “lengthy point-by-point” rebuttal.

DJJ commented on Allegations 2, 4, 8,9, 12, 13, and 17.

DJJ accepted six of the Ombudsman’s proposed recommendations. DJJ declined three
recommendations and requested that the Ombudsman make an additional recommendation in response
to the justified finding for Allegation 4. In accordance with the agency’s request, the Ombudsman

added a tenth recommendation.

Relevant Statutory, Regulatory, Policy Authority

DJJ’s mission is to “hold juvenile offenders accountable for their behavior,

29 ¢¢

promote the safety
and restoration of victims and communities,” and “assist offenders and their families in developing

skills to prevent crime.”* DJJ’s legal authority is codified in AS 47.12 Delinquent Minors, AS

is valid. Conversely, an allegation is not supported if the evidence establishes that the administrative act did not occur,
or it occurred, but we determined that the complainant’s criticism is not valid. An allegation is considered partially
Jjustified if the evidence reviewed establishes shared fault between the complainant and the agency for what occurred.
A complaint is indeterminate if the evidence is insufficient “to determine conclusively” whether the administrative
act occurred or if it occurred, whether criticism of the administrative act is valid. Ombudsman Policy 4060.3 Findings.
3 AS 24.55.180. Consultation. Before giving an opinion or recommendation that is critical of an agency or person, the
ombudsman shall consult with that agency or person. The ombudsman may make a preliminary opinion or
recommendation available to the agency or person for review, but the preliminary opinion or recommendation is
confidential and may not be disclosed to the public by the agency or person.

4 DJJ website at: https://dfcs.alaska.gov/djj/Pages/default.aspx (viewed April 24, 2023).
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47.14 Juvenile Programs and Institutions, and AS 47.15 Uniform Interstate Compact on Juveniles.

The Alaska Rules of Court Delinquency Rules also apply to juvenile proceedings.

When a youth is arrested, law enforcement will generally refer the matter to DJJ. DJJ has authority
to take temporary custody of a juvenile and detain them at a youth facility, or to release them to
their parents/guardians if detention is not considered necessary to protect the community or ensure
their attendance at subsequent court hearings.’ A juvenile is entitled to a temporary detention
hearing “as soon as is practicable.”® The juvenile cannot be placed outside of a parent’s or
guardian’s home unless the court makes specific findings at the temporary detention hearing. This
includes a finding that detention or placement outside the home of a parent or guardian is necessary
either (a) to protect the juvenile or others, or (b) to ensure they appear at subsequent court

hearings.’

Depending on the circumstances of the arrest and criminal charges that are filed, DJJ can file a
formal petition for adjudication where the facts are sufficient to establish jurisdiction and there is
admissible evidence to support it.  Adjudication means that the evidence is sufficient to establish
that a juvenile is considered a delinquent minor.’ If a juvenile is adjudicated delinquent, the court
determines the most appropriate level of supervision in the disposition phase. Supervision options

include in-home placement or placement in a foster home, residential center, or DJJ facility.

AS 47.12.120"° provides that juveniles who have been adjudicated as delinquent can be subject to

one of the following dispositions (sentences):

5 AS 47.12.250. Temporary detention and detention hearing. See also, Delinquency Rule 12. Temporary Detention
Hearing.

¢ Delinquency Rule 12(a) Hearing Required.

" Delinquency Rule 12(b) Detention or Placement After Hearing.

8 Delinquency Rule 8. Petition for Adjudication, Summons.

% Delinquency Rule 2. Definitions. (a) “‘Adjudication Hearing’ is the proceeding . . . in which the court or a jury
determines whether the juvenile is a delinquent minor as a result of the minor’s violation of a criminal law. . .”

10°AS 47.12.120 (formerly AS 47.10.080) grants DJJ the legal authority and discretion for determining the placement
of a delinquent Youth. The following cases hold that placement is a discretionary function of DJJ. See, State v. A.C.,
682 P.2d 1131 (Alaska Ct. App. 1984); State v. E.E., 912 P.2d 1 (Alaska Ct. App. 1996) (In enacting former
AS 47.10.080(b)(3), the legislature intended for the department, not the court, to make the decisions concerning
placement of the minor. It is up to the department to determine whether the minor should be placed with their parents
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e Committed into the custody of the department and placed in one of DJJ’s juvenile facilities;

e Placed on probation and supervised by a probation officer, residing at home with a relative,
guardian, or other suitable person; or

e Placed on probation with custody, meaning that the juvenile is supervised by a probation
officer and typically placed in a residential care setting, foster home, or other setting
thought to best meet the youth’s needs (this can include a relative’s home, foster care, or a

community-based residential facility).

Generally, orders for probation or custody cannot exceed two years. However, the court can extend
its original orders. Jurisdiction ends on the youth’s nineteenth birthday unless the juvenile consents

to an additional year of probation or custody (AS 47.12.120(b)(3)(A)-(B)).

AS 47.12.140 lists the factors a court considers when deciding whether to place a juvenile at a DJJ
facility. It also requires the court to order a disposition that is not unnecessarily restrictive and is
most conducive to a juvenile’s rehabilitation. DJJ probation officers make recommendations to the
court regarding the most appropriate disposition for a juvenile after assessing the youth’s risks and

needs.

AS 47.12.150 describes a parent’s residual parental rights when DJJ has been granted temporary
legal custody of their child by the court:

(a) When a minor is committed to the department under AS 47.12.120(b)(1) or (3)
or 47.12.240, detained by the department on behalf of the Department of
Corrections under AS 33.30.011 and AS 47.12.105, or released under AS
47.12.120(b)(2) to the minor’s parents, guardian, or other suitable person, a
relationship of legal custody exists. This relationship imposes on the state and its
authorized agents or the parents, guardian, or other suitable person the
responsibility of physical care and control of the minor, the determination of where
and with whom the minor shall live, the right and duty to protect, train, and
discipline the minor, and the duty of providing the minor with food, shelter,

or in another setting). See also, E.T. v. State, 879 P.2d 363 (Alaska Ct. App. 1994) (Following a court’s determination
that placement outside the home is appropriate, the decision of a minor’s exact placement is entrusted to the discretion
of the Department of Health and Social Services. The court may not usurp the department’s decision-making function
or substitute its own view of the minor’s best interests).
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education, and medical care. These obligations are subject to any residual parental
rights and responsibilities and rights and responsibilities of a guardian if one has
been appointed. . .

(c) When there has been transfer of legal custody or appointment of a guardian and
parental rights have not been terminated by court decree, the parents shall have
residual rights and responsibilities. These residual rights and responsibilities of the
parent include the right and responsibility of reasonable visitation,!! consent to
adoption, consent to marriage, consent to military enlistment, consent to major
medical treatment except in cases of emergency or cases falling under AS
25.20.025, and the responsibility for support, except if by court order any residual
right and responsibility has been delegated to a guardian under (b) of this section.

Investigation

The ombudsman investigators reviewed applicable law, agency policy, and Alaska case law. They
reviewed DJJ records, documents, and evidence provided by the complainant and the agency. They
interviewed the complainant, multiple members of DJJ staff, and Office of Children’s Services
(OCS) foster care licensing staff. In addition, investigators reviewed OCS’s child protection

records and foster care licensing records.

The Ombudsman is required by AS 24.55.110 to investigate any complaint that is jurisdictional
and an “appropriate subject for investigation.”'? Complaints about judicial orders, decisions, or
opinions are not jurisdictional.!* Under AS 24.55.330, an “agency” does not include “a justice of
the supreme court, a judge of the court of appeals, a superior court judge, a district court judge, a
magistrate.”'* However, in order to investigate some of the allegations raised in the complaint, it
was necessary to review the court records as well as the audio transcripts from both the civil
custody and delinquency court cases to determine if the allegations raised in the complaint were

addressed in court.

! Caselaw indicates that the phrase “reasonable visitation” does not imply an absolute right to visitation. See K.T.E.
v. State, 689 P.2d 472 (Alaska 1984) (Holding parental visitation can be barred when it’s not considered in the best
interests of a child).

12 AS 24.55.150 defines the “appropriate subject for investigation” as “an administrative act of an agency that the
ombudsman has reason to believe might be” unlawful, unreasonable, unfair, based on a mistake of fact, based on
improper or irrelevant grounds, unsupported by an adequate statement of reasons, inefficient, discourteous, or
otherwise in error.

13 See AS 24.55.330(1).

14 AS 24.55.330(2).
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Analysis and Preliminary Findings

We restated the allegations raised by the complainant to conform with ombudsman standards.

Allegation 1: Contrary to law: The Division of Juvenile Justice failed to follow the statutes

and regulations that govern the agency in the care of children in the agency’s custody.

We analyzed this allegation under the Ombudsman’s “contrary to law” standard, which means that
an agency failed to comply with statutory or regulatory requirements; misinterpreted or misapplied
a statute, regulation or comparable requirement; failed to follow common law doctrines; failed to
comply with a valid court or administrative order; or that an individual state employee engaged in

misconduct.

The complainant did not specify in their complaint or supporting materials what statutes and
regulations they believed DI1J staff violated. However, in investigating the many other allegations
they raised, we reviewed several relevant statutes and regulations. There is no evidence that the

agency acted unlawfully. Accordingly, the Ombudsman found allegation 1 unsupported.

Agency Response:
The agency did not respond to the findings for Allegation 1.

Allegation 2: Arbitrary: The Division of Juvenile Justice failed to properly investigate
A) a relative’s home and B) a licensed foster home before placing the youth in the two

homes.

After receiving DJJ’s response to the preliminary report, and carefully considering their comments
to the findings for Allegation 2, we further broke the analysis into two parts: Part A concerning

the youth’s placement in an unlicensed relative’s home and Part B concerning the youth’s

15 Ombudsman Policy 4040(1) (revised April 2023).
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placement in an OCS-licensed foster home. We analyzed both parts of this allegation under the

Ombudsman’s “arbitrary” standard. An agency’s action can be considered arbitrary where:

(A) the agency’s action or decision was not based upon any rule, reason, logic or
facts;

(B) the agency’s basis for an action or decision is not intelligible or understandable;

(C) the agency’s action or decision was based on a delegation of authority to the
agency under inadequate standards (standards are “inadequate” if they are unrelated
to the fundamental purposes of the program or statute under which the action or
decision is taken);

(D) the agency’s action or decision treated the complainant differently than others
and the difference in treatment:

(a) was not based on a difference recognized in law; or

(b) was not based on a difference having a fair and substantial relationship
to the objective or purpose of the legislation under which the action or
decision was taken; or

(E) the agency’s action or decision was not based on a meaningful consideration of
all relevant factors. !¢

Lack of a robust (or any) administrative record to support an agency’s action or decision can be

considered evidence of arbitrariness. !’

The complainant alleged that the unlicensed relatives’ home was unsafe because of their criminal
histories and lifestyle. They also alleged that the foster home was unsafe because the foster parent’s
partner had been convicted of child abuse and the foster parent was permitting unauthorized
contact between the youth and the other parent. The complainant alleged that DJJ placed their child

in both homes without properly investigating them to ensure they were safe.

AS 47.12.250 permits DJJ to temporarily detain a juvenile in one of their facilities after they have
been arrested and charged with a crime. Within forty-eight hours after arrest, the courts are

required to hold a detention hearing to determine whether probable cause exists for finding a

16 Ombudsman Policy 4040(5) definition of “arbitrary” (revised April 2023).
7 1d.
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juvenile delinquent.'® If the court finds that probable cause exists, it must determine whether the
juvenile should be further detained or released, pending a hearing on the delinquency petition filed

by DIJ.P

Delinquency Rule 12(b) provides that a juvenile may not be detained or placed outside the home
of a parent unless the court finds at the detention hearing that probable cause exists to believe that
the juvenile has committed a delinquent act and “that detention or placement outside of the home
of aparent. .. 1is necessary either (a) to protect the juvenile or others, or (b) to ensure the juvenile’s
appearance at subsequent court hearings.” This rule further provides that “[t]he court may not order
detention unless there is no less restrictive alternative which would protect the juvenile and the
public or ensure the juvenile’s appearance at subsequent hearings.”?’ The court can order that a
juvenile be “released to the custody of a suitable person pending the hearing on the petition.”?!

In the case of this youth, the court made specific findings in both instances that the youth’s
placement outside of a parent’s home was necessary to protect them or others, or to ensure their
appearance at subsequent court hearings. The youth’s release to the relatives and placement in the
foster parent’s home were both court-ordered. However, we reviewed DJJ staff’s actions to
determine what steps were taken by staff to verify that the homes were safe prior to releasing or

placing the youth there.

According to DJJ staff who attended the October 16, 2023, consultation, current agency policy
does not address background checks of relatives or other adults when the agency is granted
temporary custody with discretion to release a juvenile from detention to their home.?? For DJJ

foster homes, the foster care providers are licensed through OCS, not DJJ. OCS is required by law

18 AS 47.12.250(c).

19 AS 47.12.250(d).

20 Delinquency Rule 12(b).

2L AS 47.12.250(d). See also Delinquency Rule 12(c) Release from Detention or Placement.

22 Ombudsman Consultation with Division of Juvenile Justice Management, October 16, 2023. During this meeting,
DJJ staff indicated that no statute, regulation, or policy require a background check in this situation. While there is a
DJJ Background Check Unit (BCU) and BCU policies, none of the BCU policies address this issue.
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to conduct a background check of any person in a foster care provider’s home sixteen years or

older, prior to placing a child in the home, as part of the agency’s licensing requirements.?

Part A: Arbitrary: The Division of Juvenile Justice failed to properly investigate a relative’s

home before placing the youth in the home.

The court ordered placement in the unlicensed relatives’ home after DJJ staff proposed a release
plan to the court. Based on the evidence reviewed, the court approved the placement based on
DJJ’s release plan and a Juvenile Probation Officer’s (JPO) recommendation. The evidence
reviewed indicates that the JPO deferred to the preferences of the youth and their other parent

when proposing that they be released to the relatives in 2018.

There is no evidence in DJJ’s records that the JPO conducted a criminal background check of the
relatives prior to proposing the release plan to the court in 2018. A review of the relatives’ court

cases on CourtView shows an extensive criminal history and convictions for violent conduct.

The judge in the delinquency case relied on the assurances of DJJ staff and OCS staff that releasing
the youth to the relatives’ home was not a safety concern. The agency’s records lack any
documentation showing that a background check was conducted on the relatives or that their
criminal history available online (CourtView) was ever reviewed. It is concerning that DJJ staff
did not conduct even a cursory review of publicly available information before proposing the youth

be released to the relatives’ home.

According to DJJ staff who participated in the October 16, 2023, consultation meeting, DJJ was
not required by Alaska statute, DJJ regulation, or agency policy to have conducted a background
check of these relatives. While DJJ created a new Background Check Unit in 2022, none of the
policies provided to the Ombudsman addressed situations where DJJ staff have discretion to
release the youth to someone other than a parent, and how they determine whether that person is

suitable before releasing the youth to their care and custody.

2 See AS 47.05.300-.310, 7 AAC 10.900, AS 47.32, and 42 U.S.C. § 671(a)(20).
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During the consultation, Director Dilley explained that her understanding was that OCS had
custody of the youth at the time of the first detention review hearing in the delinquency case. That
is not accurate, and OCS took no position on DJJ’s proposed release plan to the relatives’ home.

The JPO proposed the relatives to the court, not OCS staff.

In 2019, the JPO determined that the relatives were no longer considered an appropriate placement.
The relatives failed to notify the JPO that the youth had violated the conditions of their conduct
agreement. In 2022, the complainant notified our office that the agency was planning to place their

child in the same relatives’ home again, despite their prior removal from the home.

According to the second JPO, the youth’s other parent contacted DJJ and suggested the relatives.
The second JPO was aware that DJJ had used them as a relative placement before, so they asked
the complainant their opinion. Based on the complainant’s objections, the second JPO ruled out
the relatives as a placement. The second JPO explained to the ombudsman investigator that their
brief inquiry into the relatives as a possible placement was mistaken by the complainant as an

endorsement.

When the second JPO initially contacted the complainant, they were either unaware that DJJ no
longer considered the relatives an appropriate placement and why DJJ removed the youth from
their home in 2019, or they were aware but still reached out to the complainant for approval
because the other parent had suggested it. Either way, it is reasonable and understandable that the
complainant was upset that DJJ staff asked about placing their child with the relatives again when
the youth had already been removed from their home by DJJ because the relatives were deemed

“unsuitable.”

Later in 2022, the youth requested that the relatives be added to their visitor list at a DJJ facility.
A DJJ supervisor refused their request, citing the relatives’ extensive criminal history as the basis
for the denial. However, despite this, the same DJJ supervisor contacted the relatives two months
later to see if they would be willing to take placement of the youth while their foster parent was
out of state. It is unclear why a DJJ supervisor would do this, when just two months prior to this,
the supervisor had found their criminal history concerning enough to deny the youth’s request to

add them to the DJJ facility’s visitor list.
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Regarding DJJ’s decision to recommend and support placement of the youth with the relatives, the
Ombudsman found the allegation justified because “the agency’s action or decision was not based
on a meaningful consideration of all relevant factors.” DJJ did not inquire into whether the relatives
were “suitable” prior to recommending them to the court as a placement. DJJ determined the
relatives were no longer a suitable placement in 2019. The Ombudsman questions why DJJ later
considered placing the youth in the relatives’ home after they had previously been removed from
their home for withholding information from DJJ staff and violating the conduct agreement, in

addition to their criminal histories.

Part B: Arbitrary: The Division of Juvenile Justice failed to properly investigate a foster
care home before placing the Complainant’s child in the home.

In 2019, after the youth was removed from the relatives’ home, DJJ proposed that the court place
the youth in an OCS-licensed foster home. DJJ identified an OCS-licensed foster care provider
and DJJ foster home. As a licensed foster care provider, the provider and any other person in their
home sixteen years or older was required to undergo a criminal background check as a condition

of their licensure.

During a 2019 detention review hearing, the complainant objected to their child’s placement in a
foster home. However, the court overruled their objections and ordered the youth’s release to a

foster home, where they remained until February 2022.

The complainant told the ombudsman investigators that one of the reasons they objected to their
child’s placement in this foster home was because one of the adults in the home had been convicted
of child abuse. That is not accurate, based on a review of CourtView. While initially charged, they

were not convicted of child abuse.

The foster care provider is an OCS-licensed foster parent and has been for several years. OCS
granted a licensing variance, which is permitted under state regulation. When a foster parent or

any other person aged sixteen and older who lives in the home is found to have a charge or
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conviction of a barrier crime, the foster parent may request a variance by completing a background

variance request application and providing requested supporting documentation.?*

The complainant’s concerns about having their child placed in a home where one of the adults in
the home had been initially charged with child abuse are reasonable. However, it was inaccurate
to state that the adult was convicted of this charge, when they were not. It is also important to note
that the complainant had the opportunity to raise their concerns and be heard in court. Despite their

objections, the court ordered their child’s placement in the foster home.

After receiving this allegation in 2021, the ombudsman investigator asked the complainant to
verify their then-immediate safety concerns with the foster home or the foster parents specifically.
The complainant asserted that the foster parents were friends with the child’s other parent and they
believed that the foster parents were allowing contact with the other parent, despite a court order

prohibiting contact.

The Ombudsman finds this allegation, as it relates to the placement in the foster home, not
supported. The evidence shows that DJJ had an adequate basis to propose placing the youth in the
foster home. The provider is an OCS-licensed foster parent, has been approved by DJJ, and has
passed a criminal background check as part of the OCS foster care licensure process. They were
also granted a variance. Likewise, the court ordered the youth’s placement in the foster home.

DJJ’s reliance on OCS’s licensing of the foster home as a safe placement was reasonable.

Agency Response
DJJ responded as follows to the Ombudsman’s findings for this allegation:

The Division requests (1) clarification of the factors referenced in the statement that
“the agency’s action or decision was not based on a meaningful consideration of all
relevant factors”; and (2) that the justified finding be changed to unsupported.
Preliminary Report, p. 24.

The Division believes all relevant factors were meaningfully considered, including
governing authorities at the time of the recommendation, when it identified a family

247 AAC 10.930(a) provides that, “Except for a crime or condition listed in (g) of this section, if a provider or an
applicant is notified under 7 AAC 10.915(d) or 7 AAC 10.927(c) that a barrier crime or condition exists under 7 AAC
10.900 - 7 AAC 10.990, the provider or the applicant may request a variance under this section.”

PuBLIC REPORT 2021-02-0300, D1vISION OF JUVENILE JUSTICE Page 13 of 55



ALASKA
PUBLIC REPORT AS 24.55.200 ' OMBUDSMAN

placement for the minor. The recommendation . . . was informed by Delinquency
Rule 12(b)(c) and the minor’s statement . . . The Division is obligated to explore
all less restrictive alternatives, even when there is criminal history (which is
commonplace) and placements were previously found to be inappropriate. This is
because the circumstances making a placement inappropriate are often ever-
changing. This further explains the Division’s actions in reaching out to the family
at issue when the minor’s foster family was out of state in June 2022. The Division
was exploring less restrictive alternatives to detention. Most importantly, the
Division clarifies that the minor was not ultimately placed with family as another
Office of Children’s Services (OCS) foster home was identified.

The Division would like the Ombudsman to consider the unique position Juvenile
Probation Officers are in when responsible for making placement and
communicating with parents and legal guardians who are at odds, adversarial, and
without effective communication skills. All in all, the Division believes staff
adhered to all legal and policy requirements in place and acted in the best interest
of the minor to meet [the minor’s] needs and provide [them] with a less restrictive
alternative to detention. We believe this allegation should be found to be
unsupported.

In challenging this finding, the Division is not disagreeing with Recommendation

9 that policy and procedure encompassing placement should be reviewed. The

Division plans to work with OCS, specifically their foster home licensing section,

to determine if any changes should be made to existing policy. The Division

recently created its Background Check Unit and acknowledges that additional

clarification could assist in these situations in alignment with Ombudsman

Recommendation 9.%
Ombudsman comment: After careful consideration of the agency’s objections to the finding for
Allegation 2, the Ombudsman declines to change the justified finding for Part A to unsupported.
The relatives’ extensive criminal history was a relevant factor for the agency’s consideration,
despite DJJ’s assertion that no statute, regulation, or policy required a review of this information
prior to the youth’s placement in the home. It was not considered by the first JPO when they
recommended to the court the youth’s placement in the relatives’ home in 2018. But curiously,
this same JPO later testified to the court in 2019 that they had conducted a criminal background

check of both relatives despite the agency’s position that it was not required. However, if this

occurred, it was not documented in the agency’s records.

25 Agency Response to Preliminary Report at 2-3.

PuBLIC REPORT 2021-02-0300, D1vISION OF JUVENILE JUSTICE Page 14 of 55



ALASKA
PUBLIC REPORT AS 24.55.200 ' OMBUDSMAN

The relatives’ criminal histories were clearly a relevant factor for DJJ staff to later consider as a
reason for banning them from having visitation with the youth when at a DJJ facility. It was also
a relevant factor for the court’s decision whether to originally place the youth in this home in 2018
based on DIJJ staff’s recommended plan. The court indicated that they had to rely on “the
professionals” to check out a relative’s home and to advise them what they thought was in the best
interest of the youth. Were it not a relevant factor, there would be no reason for the court to request

or rely on the professionals’ opinions.

The Ombudsman recognizes that DJJ staff are in a unique position for making placement decisions
and that at times, communicating with the parents in this case could be challenging. Likewise,
some of the family members they interact with have criminal histories. She also recognizes that
DIJJ staff were required to find a less restrictive alternative to detention. However, at a minimum,
reviewing a relatives’ criminal history prior to making any recommendations to the court, which
relies on DJJ staff’s assurances of what is in the best interest of a child, was also relevant. The fact
that did not occur was arbitrary, regardless of whether current statute, regulation, or policy requires

it.

This allegation is closed with an overall finding as partially justified, since Part A of the allegation

was found justified and Part B was found unsupported.

Allegation 3: Unreasonable: The Division of Juvenile Justice placed the Complainant’s

child in a foster home that did not properly supervise them.

3

We analyzed this allegation under the Ombudsman’s “unreasonable” standard. An agency’s

actions are considered unreasonable when:

(A) the agency adopted and followed a procedure in managing a program that was
inconsistent with, or failed to achieve, the purposes of the program;

(B) the agency adopted and followed a procedure that denied the complainant’s
valid application for a program benefit; or
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(C) the agency’s action was inconsistent with agency policy and thereby placed the
complainant at a disadvantage relative to all others.?°

We apply this standard based on the customary understanding of “unreasonable:” beyond the

average person’s “common sense” or the limits of acceptability or fairness.?’

During a 2022 court hearing, the youth’s attorney proposed placement in a second foster care home
with an OCS-licensed foster parent. Their provisional foster care license was approved by OCS
and a criminal background check conducted as part of the licensure process required by law. Both
the complainant and DJJ staff objected to the youth’s placement with the foster parent. DJJ’s
primary reason for objecting was the foster parent’s work schedule and concern about their ability
to supervise the youth. Despite both parties’ objections, the court ruled that the youth would be
placed in the foster home and they were released from the DJJ facility in 2022.

The Ombudsman finds the allegation that DJJ staff acted unreasonably by placing the
complainant’s child in the second foster home is not supported by a preponderance of the evidence.

DJJ was court ordered to do so and had no choice but to place the youth there.

Agency Response:
The agency did not respond to the findings for Allegation 3.

Allegation 4: Contrary to Law: The Division of Juvenile Justice undermined the

Complainant’s legal authority as the parent responsible for their child’s health and welfare.

We analyzed this allegation under the Ombudsman’s contrary to law standard.’® We focused on
whether DJJ complied with a judge’s oral evidentiary findings and the written terms of a final civil

custody order in our analysis. Our analysis focused on two aspects: DJJ’s efforts to reunify the

26 Ombudsman Policy 4040(2) definition of “unreasonable” (revised April 2023).
7 d.
28 See Ombudsman Policy 4040(1) definition of “contrary to law” (revised April 2023).
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complainant with their child and whether DJJ staff took adequate steps to ensure that the other

parent had no contact with the child, as ordered by the civil custody court.
Reunification

The complainant alleged that DJJ staff did not follow a judge’s civil custody orders. Any orders
issued in the civil custody case would not override any subsequent temporary custody orders issued
in the delinquency case.?’ However, the complainant was correct that a judge’s civil custody order
stated that DJJ was required to create a reunification plan for the parent and their child (among
other things). In addition, the civil custody order required that DJJ look at placement in the least
restrictive setting, and if the agency concluded foster placement was appropriate, to also engage

the complainant in order to change the foster placement to a parent placement.

There is no evidence in the agency’s records or in the court records that DJJ engaged with the
complainant about transitioning from foster care to placement with them. Instead, DJJ’s consistent
position throughout the delinquency case was that the youth should not be released to the
complainant and should remain in out-of-home care, whether that was foster care or at a DJJ

facility.

According to DJJ staff, the reunification plan DJJ offered was encouraging the youth to participate
in individual counseling first, followed by family counseling. The youth only agreed to individual
therapy but was adamantly opposed to any family counseling with the complainant. The youth’s
therapists did not support forcing them to participate in family counseling. DJJ staff indicated that

they followed the therapists’ recommendations.

During the evidentiary hearing in the civil custody case, the judge expressed concerns about the
complainant’s ability to have contact and DJJ deferring to the youth’s therapist. Either DJJ or the

complainant could have filed a motion in the delinquency case seeking a court order mandating

2 Delinquency Rules 4 and 5 give authority to magistrates and standing masters to enter orders and take certain actions
in delinquency court cases, some without further approval by a superior court judge, while other actions may require
superior court approval. A standing master is a magistrate judge that has been appointed to serve in specific superior
court cases.
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that the youth participate in family counseling, but they did not. DJJ indicated that it would have
been inappropriate for the agency to seek an order forcing the youth to participate in family
counseling, when the youth opposed it, their therapists did not recommend it, and both the GAL

and the youth’s attorney opposed it.>

DJJ was required by the civil custody order to offer a reunification plan, which they did. However,
the evidence also shows that DJJ staff consistently refused to release the youth to the complainant,
even after a judge granted them full legal and physical custody. At no time did DIJJ staff
recommend to the court in the delinquency proceedings that the youth be returned to the
complainant. In fact, they opposed it each time the complainant requested it. The primary basis for

DJJ’s consistent position was the youth’s opposition to returning to the complainant’s care.

Beyond referring the youth to individual counseling with hopes that they would eventually agree
to family counseling with the complainant, the agency’s records are silent on how else they
engaged the complainant in trying to change the youth’s placement from foster care to the parent’s
care. In December 2021, the judge in the delinquency case agreed to extend the youth’s probation
and DJJ’s custody until the youth’s eighteenth birthday, effectively denying their release to the
complainant. When it was clear that DJJ’s legal authority to dictate the youth’s placement would
end with the expiration of DJJ’s supervision in 2022, DJJ staff took steps attempting to extend the
youth’s probation or getting OCS to assume custody of the youth, instead of releasing them to the

complainant.
No-Contact Order

The custody order in the civil custody case expressly prohibited the youth’s other parent from
having any contact until certain conditions were met. The other parent never met the court’s
conditions. The evidence indicates that DJJ staff informed the foster parents of these contact
restrictions several times. Despite this, there is evidence that the other parent had contact with the

youth while in foster care.

30 May 25, 2023 Ombudsman/DJJ Consultation Meeting.
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DJJ records show that a foster parent knew that the other parent provided the youth with money to
purchase a cell phone connected to the parent’s account but did not notify DJJ staff until two
months later. After the foster parent notified DJJ staff, the agency did not take any action to limit
the youth’s cell phone usage, even when the foster parent expressed “difficulty” controlling it. We
did not find any evidence that DJJ staff placed any further restrictions on the youth’s cell phone
usage or removed the cell phone. In contrast, the first JPO restricted the youth’s access to their cell
phone because of concerns that the complainant was monitoring the youth through their cell phone
and social media use. It is not clear why DJJ staff did not take similar steps to restrict the youth’s

cell phone access after they received notice of the other parent violating the no contact order.

In July 2022, the second foster parent dropped the youth off at a relative’s home for a family party.
The foster parent did not verify who was present. The complainant alleged that the other parent
was present and had contact with the youth at the party. The youth initially denied that the other
parent was present, but DJJ staff determined that the parent was there, though the youth adamantly
denied having had any contact. The complainant’s skepticism about this is reasonable, particularly
when the youth initially lied to DJJ staff about the other parent’s presence at the party. Following
this incident, DJJ staff again reminded both the foster parent and youth of the contact restrictions

but took no further action.

While DJJ staff reinforced with the foster parents the terms of the no contact order, they could
have taken further steps to prevent the other parent’s contact with the youth. The complainant had
the option of filing a motion with the judge in the civil custody case to enforce the visitation
restrictions and to request a finding that the other parent was violating the no contact order. We

did not find any evidence in the civil case court records that they did so.

The Ombudsman found Allegation 4 justified. The preponderance of the evidence shows that DJJ
staff consistently refused to release the youth to the complainant, instead advocating for placement
in out-of-home care. The evidence also shows that DJJ took minimal action to prevent contact
between the other parent and the youth, even after being notified that the other parent was violating
the no contact order. Once DJJ was aware that the other parent was communicating with the youth

contrary to the civil custody court order, they could have confiscated the phone like they had before
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to prevent the complainant from allegedly monitoring the child. The inconsistency in the agency’s

actions is troubling and discussed further in Allegation 15.

Agency’s Response
In response to the Ombudsman’s justified findings for this allegation, DJJ stated as follows:

The Division requests (1) the Ombudsman consider additional facts impacting the
Division’s compliance with court orders issued outside of delinquency matters; and
(2) provide the Division with a recommendation given this allegation was found to
be justified.

It is unclear whether or how the Division was notified of the court’s order . . . a
portion of which was on record and not in writing. See Preliminary Report, p. 29.
Whether the Division was served can sometimes be confirmed via CourtView or
through the pertinent Clerk’s Office; however, this family’s civil custody case has
been made confidential.

This information is meaningful because the date on which an agency has been put
on notice of a court order triggers the agency’s obligation to comply with that order.
Courts often omit the Division from its distribution list in civil cases despite an
order’s direct impact on the agency and delinquency matter, precluding the
Division from complying with the order.

When the Division is aware of any court order, the agency takes all steps within its
control to comply.*!

Ombudsman comment: The agency’s records indicate that within days after the civil custody order
was issued, the foster parent contacted the JPO to report that the complainant was awarded full
custody. Approximately three weeks following this contact, a DJJ supervisor contacted the GAL
assigned to both the civil custody and delinquency cases and requested a copy of the order. The
DJJ supervisor noted that they read the order and documented the terms of this order in the
agency’s computerized records system. In addition, when requested by ombudsman investigators,

DJJ staff produced a copy of the order from the agency’s records.

Although the Ombudsman recognizes that DJJ was not listed on the order’s certificate of service,

DJJ staff requested, received, and reviewed the terms of this order. Thus, the agency was clearly

31 Agency Response to Preliminary Report at 2-3.
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on notice, aware of this order and those parts of the order that specifically applied to DJJ.
Furthermore, the agency’s reassignment of the case to a new JPO was in direct response to

complying with the terms of the judge’s order, for purposes of reunification.

As requested by DJJ, the Ombudsman has made a tenth recommendation as noted on page 55 of
this report, specifically that DJJ leadership should contact and meet with the Alaska Court

System’s Administrative Director to resolve the notice/distribution issue.

Allegation 5: Unreasonable: The Division of Juvenile Justice placed the Complainant’s

child on Medicaid without first contacting them as the financially responsible parent.
We analyzed this allegation under the Ombudsman’s “unreasonable” standard.>?
AS 47.12.230. Support of minor, provides that:

(a) When a delinquent minor is committed under this chapter, the court or the child
support services agency created in AS 25.27.010 shall, after giving the parent a
reasonable opportunity to be heard, require that the parent pay to the department
in a manner that the court or the child support services agency directs a sum to
cover in full or in part the maintenance and care of the minor . . .

DJJ Policy 6.2 states that, if a juvenile is considered Medicaid-eligible, a Juvenile Probation
Officer is required to file an application for Medicaid when or before a juvenile is placed in out-
of-home care.® DJJ staff filed a Medicaid application for the youth, but did not document the date

this occurred in their computer records system, JOMIS.

During the October 16, 2023 consultation meeting, DJJ management said that staff are required to
contact a juvenile’s parents to verify if there is other insurance coverage before applying for
Medicaid. Based on our review of JOMIS, there are no activity notes that document attempts by

DJJ staff to contact the complainant to confirm their child’s insurance coverage prior to applying

32 See Ombudsman Policy 4040(2) definition of “unreasonable.” Revised April 2023.
33 DJJ Policy 6.2 (effective September 17, 2014).
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for Medicaid. There is no evidence explaining why that did not occur in this case. The Ombudsman

found this allegation justified based on a preponderance of the evidence.

The Ombudsman found this allegation was resolved by the agency. The agency updated DJJ Policy
6.8 on September 13, 2023. According to the new policy, “Prior to making non-secure out-of-
home placements, the Probation Officer will confirm that the youth has Medicaid and if not, will
file a Medicaid application with Division of Public Assistance (DPA) Medicaid Eligibility Section.
For youth in dual OCS/DJJ custody, the probation officer will file a Medicaid application with
Office of Children’s Services (OCS) instead.” Part of the current application process requires that
DJJ staff confirm with parents or legal custodians “health insurance or medical services available
to the applicant.” This policy requires that, “Within 15 days of placing a youth in out-of-home
placement, the Probation Officer shall complete an Application for Medicaid using the Public
Assistance Application (GEN. #50C) in Attachments.” This policy further provides, “If a youth is
placed in a secure DJJ youth facility, an application is not submitted until the youth is released
from the facility.” The policy also requires that, “Probation Officers will document dates of
submission for forms/application/notices to OCS/DPA in JOMIS Chrono entries.”>*
Agency Response:

The agency did not respond to the findings for Allegation 5.

Allegation 6: Unreasonable: The Division of Juvenile Justice did not provide therapeutic
services to the Complainant’s child to address their conduct, health, mental health, and

drug use, and the rehabilitation needed for reuniting with the Complainant.
We analyzed this allegation under the Ombudsman’s “unreasonable” standard.

The youth completed a mental health and substance use assessment while in DJJ custody. They
also received on-going counseling services through a private provider and from DJJ mental health
clinician staff. The agency’s records reflect that the youth initially completed an assessment, a

mental health evaluation, and was recommended for outpatient treatment. The agency’s records

34 DJJ Medicaid Forms Guide (effective September 13, 2023).
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also reflect that the youth participated in regular and continuous individual counseling sessions

with both DJJ mental health clinicians and a private clinician.

Following the youth’s multiple remands to a DJJ facility for violating the terms of their probation,
they were assessed for residential treatment. DJJ attempted to locate a residential treatment facility
for the youth on several occasions. Initially, the youth either objected to the proposal, their
applications were denied, or if approved, there was no bed space available. It was not until early
2023 that a residential treatment program accepted them — after the facility initially rejected their
application and DJJ staff requested that the facility reconsider their decision. The youth was

accepted into a residential treatment program in March 2023.

Based on a preponderance of the evidence, the Ombudsman found that this allegation is not
supported. The evidence shows that DJJ made reasonable efforts to have the youth assessed and
then to find programs, services, and other supports focusing on their mental health needs and
substance use. The therapeutic services offered by DJJ were individual and family counseling.
They referred the youth to outside counseling services intended to support their reunification with
the complainant, starting with individual counseling sessions and progressing to family therapy

sessions. However, the youth refused to participate in family therapy with the complainant.

Agency Response:
The agency did not respond to the findings for Allegation 6.

Allegation 7: Unreasonable: The Division of Juvenile Justice did not provide family

counseling and failed to communicate with the Complainant about their child’s progress.
We analyzed this allegation under the Ombudsman’s “unreasonable” standard.

Prior to 2020, DJJ had not established a reunification plan and had not scheduled any family
therapy sessions. However, the complainant’s child participated in individual therapy with DJJ
mental health clinicians starting in March 2019, and continued to see the DJJ clinicians while in

DIJJ custody.
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The judge in the civil custody case issued the final civil custody order requiring DJJ to work with
the complainant towards reunification in August 2020. After this, DJJ records reflect that the staff
discussed how DIJJ could support the youth with a visitation plan, reunification, and family therapy.
In September 2020, a DJJ mental health clinician (MHC) communicated with the complainant on
these issues. They indicated that they only learned that the complainant was the child’s legal
guardian as of September 2020. In the MHC’s email, they explained to the complainant the scope

of services that had been provided to their child over the past year and a half.

The complainant was upset that they had not been previously informed about the therapy services
that their child had been receiving from the DJJ MHC since March 2019. The complainant and the
newly assigned JPO communicated in October, 2020 about setting up family therapy. The JPO
offered to take the lead on setting up family therapy, but the complainant indicated that they would

set up family therapy with their own provider and would pay for therapy.

The JPO and complainant continued to communicate about setting up family therapy with a
provider in October and November, 2020. When the complainant did not contact the provider to
begin family therapy sessions, the JPO contacted the provider directly to start the process. The
complainant questioned why DJJ had not considered a different provider and indicated that they
would contact the provider themselves, which they did on November 4, 2020. Throughout
November and December 2020, the JPO communicated with the complainant by email about the

intake paperwork, scheduling sessions, and the method of treatment delivery (in-person or Zoom).

An appointment for the youth was scheduled in January 2021, but the complainant rescheduled it
because they would not agree to therapy if the foster parent was involved (the foster parent was
not involved in the family therapy sessions). The JPO twice provided the complainant with
appointment reminders and information about the intake and assessment process. The complainant
again attempted to reschedule the youth’s appointment. However, the provider advised DJJ that
the youth objected to the complainant attending their assessment, so the assessment would

continue as scheduled in order for the youth to start their individual therapy sessions.

Following the assessment, the youth participated in individual therapy sessions with the provider

for several months. The JPO sent the complainant several emails between December 19, 2020, and
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October 7, 2021, discussing their child’s progress and the therapist’s recommendations. The youth
continued to oppose participating in family therapy with the complainant. Their therapists
consistently recommended against it, based on the youth’s objections. Thus, family therapy was

never scheduled.

During the May 25, 2023 consultation meeting, we asked whether DJJ staff could have asked the
judge to order that the complainant’s child participate in family therapy. While they acknowledged
they could have, they also stated that DJJ would not normally seek a court order forcing a youth

to participate in family therapy against their wishes.

The Ombudsman finds the allegation that DJJ staff unreasonably failed to provide family
counseling and failed to communicate with the complainant about their child’s progress not
supported by a preponderance of the evidence. DJJ staff referred the complainant and their child
to a provider for family counseling. Ultimately, the therapists did not recommend it based on the
child’s objections. DJJ staff’s records document multiple communications with the complainant

about their child’s progress.

Agency Response:
The agency did not respond to the findings for Allegation 7.

Allegation 8: Unreasonable and Unfair: Division of Juvenile Justice staff exhibited racial
bias against the Complainant by failing to communicate with them, update them about
the child’s treatment services, or include them in treatment plan meetings or case plan

development.

3

We analyzed this allegation under the Ombudsman’s “unreasonable” and “unfair” standards.

“Unfair” means “an administrative act violated some principle of equity or justice.”*

35 See Ombudsman Policy 4040(3) definition of “unfair” (revised April 2023). Investigation of a complaint that an
administrative act was “unfair” should consider both the agency’s process and the impact to the complainant. An
administrative act can be considered unfair if the agency failed to provide a complainant with an adequate opportunity
to be heard or failed to present information/evidence to a person having an interest in the decision.
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During our investigation, we did not find any evidence of explicit racial bias*® by DJJ staff toward
the complainant. We did, however, find evidence that multiple staff found working with the
complainant to be challenging or difficult, so we reviewed the evidence for indications of implicit

racial bias.?’

There are multiple references in DJJ’s records to the complainant being “angry,” that they
“threatened” to take legal action against DJJ, or that they were making “threats.” They were also
described by one staff member as being “verbally aggressive.” Likewise, there are references to
the complainant being “demanding” or having “demanded” something from DJJ staff, or that the
complainant accused DJJ staff of “demonizing” or “belittling” them. Research suggests that
people’s judgment of the emotions of others can be affected by racial bias, especially the emotion
of anger.*® These characterizations could be connected to stereotypes and racial tropes applied to

minorities.>®

Close review of the communications between the complainant and DJJ staff shows that the
complainant’s communications could, at times — based on generally accepted social norms for
communication — be described as rude, confrontational, or offensive. The evidence also shows
that, from November 2018 to September 2020, the first JPO assigned to the case did very little to
engage the complainant. The first JPO did not include the complainant in their child’s case
planning. They did not provide the complainant with copies of their child’s case plan. They did
not invite the complainant to participate in any Team Decision Meetings. They also did not share

with the complainant that their child had been engaged with counseling services.

36 Explicit bias refers to conscious beliefs and attitudes about a person or group. Implicit Bias: What It Is, Examples,
& Ways to Reduce It (simplypsychology.org) (viewed October 5, 2023).

37 Implicit bias refers to the beliefs and attitudes that affect our understanding, actions, and decisions in an unconscious
way. Id.

38 See “On the universality and cultural specificity of emotion recognition: A meta-analysis,” Elfenbein, H.A. and
Ambady, N., Psychological Bulletin 128, 203-235 (2002); see also “Teachers’ racialized emotion recognition, anger
bias, and hostility attributions,” Halberstadt, A. G. et al., Contemporary Educational Psychology, 54, 125-138 (2018).
3 «“Attending to Threat: Race-based Patterns of Selective Attention,” Trawalter S. et al., Journal of Experimental
Social Psychology (September 2008) (citing “Functional projection: How fundamental social motives can bias
interpersonal perception,” Maner, J.K. et al., Journal of Personality and Social Psychology (2005) and “Different
emotional reactions to different groups: A sociofunctional threat-based approach to ‘prejudice,”” Cottrell, C.A. and
Neuberg, S.L., Journal of Personality and Social Psychology (2005).

PuBLIC REPORT 2021-02-0300, D1vISION OF JUVENILE JUSTICE Page 26 of 55


https://www.simplypsychology.org/implicit-bias.html#Implicit-Bias-vs-Explicit-Bias
https://www.simplypsychology.org/implicit-bias.html#Implicit-Bias-vs-Explicit-Bias

ALASKA

PUBLIC REPORT AS 24.55.200 ' OMBUDSMAN

A second JPO was assigned to the case in October 2020, after the civil custody judge issued an

order mandating that DJJ staff create a reunification plan for the complainant. The agency’s efforts

to engage the complainant noticeably improved. However, at that point, the complainant had

grown to distrust staff and felt that their parental rights were being overlooked and blatantly

disregarded by DJJ staff.

DJJ describes its core values in its policies and procedures manuals and on its website. At the time

the complainant’s child was in custody, the core values included:

Accountability - holding ourselves accountable to our mission, our communities, and our
budget; holding youth accountable for their actions and for the restoration of victims.
Responsiveness - timely response to youth, families, victims, staff, and justice partners;
being open and responsive to our communities, and encouraging their involvement and
collaboration; having the flexibility to adapt to changing needs, expectations and resources.
Objective decision-making - using all available resources to make decisions related to our
clients and their victims, our staff, and our agency; ensuring that our decisions are guided
by a clear understanding of what our data says about our practices, client needs, available
resources, research findings, and standards for best practice.

Maximizing potential - in our clients by believing in their ability to grow and change, and
providing targeted services to assist in that process; in our staff by promoting training and
professional development; in our system by striving for continuous improvement; and of
our resources by ensuring they are appropriately allocated and fully utilized.

Integrity - maintaining personal honesty; honoring our commitments; holding ourselves
to high professional and ethical standards; demanding of ourselves at least as much as we
ask or expect of others.

Relationships - recognizing that successful efforts with our clients, our coworkers,
victims, and other stakeholders are contingent upon positive, respectful, collaborative
relationships and a spirit of inclusiveness; nurturing relationships by treating others the
way we would like to be treated.

Respect - for diversity, cultural beliefs, and the inherent value of each person’s unique

strengths and individual differences; recognition that everyone has something to offer; a
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spirit of humility and an acknowledgement that viewpoints different than our own are
worthy of consideration; treating others with respect even when they do not do the same.
e Commitment - having a belief in the value of our mission and the tasks that support it;
striving for continuous professional development; modeling leadership at all levels of our
agency; doing the right things for the right reasons, despite adversity and setbacks; caring

enough to do our best work. 4

DJJ staff are expected to respect and value cultural diversity and beliefs, individual personal
strengths and differences, recognize that everyone (including parents) have something to offer,
recognize/acknowledge that parental viewpoints are worthy of consideration, and treat parents
with respect (even if the respect isn’t mutual). The evidence shows that the first JPO did not adhere

to these core values in their interactions with the complainant.

The complainant raised their concerns to management and requested a new JPO. DJJ eventually
assigned a new JPO to assist with reunification efforts. However, the first JPO continued to be the
primary contact with the youth and the foster families. They were also responsible for developing
the case plans, and that JPO still did not include the complainant in that process. DJJ managers did
not notify the complainant of this. Instead, they assured the complainant that the first JPO was no
longer on the case — which was not true. DJJ should have been clear with the complainant that,
while they had assigned a secondary JPO specifically to assist with reunification efforts, the first
JPO would still be working on the delinquency case as the DJJ foster care coordinator, maintaining
regular contact with the youth and the foster parents. This did not adhere to DJJ’s core values or

policies.

The evidence shows that the second JPO routinely communicated with the complainant and
provided regular updates on their child’s services and progress after being assigned to the case in
October 2020. Though we recognize the second JPO’s valiant communication efforts, there is also

no evidence that they worked with the complainant on developing a new case plan for their child.

40 DJJ Policy 1.2 Mission Statement and Core Values (effective June 16, 2020).
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Parents’ perspectives are important in developing and approving a youth’s case plan goals,
particularly if reunification with parents is the goal. Although DJJ staff may have considered
working with the complainant to be challenging, failing to engage them in any meaningful manner
with this process was unfair and unreasonable. One of the agency’s core values is “treating others

with respect even when they do not do the same.”

The Ombudsman found part of the allegation that DJJ exhibited racial bias toward the complainant
was not supported. We recognize the reality of racial bias in public systems.*! We are not
dismissive of the complainant’s perception that the way they were treated by DJJ was because of
their race. However, the preponderance of the evidence did not show that the agency’s actions

were motivated by either explicit or implicit racial bias.

The Ombudsman also found, based on a preponderance of the evidence, that some DJJ staff treated
the complainant disrespectfully, unfairly, and unreasonably by refusing to communicate with
them, by withholding or misrepresenting information about the case, and by not being transparent
about the staff working on their child’s case. Accordingly, we found this part of the allegation
Justified.

Agency Response

In response to the findings for this allegation, DJJ stated that:

The Division requests (1) additional facts be considered; and (2) the overall
Jjustified finding be changed to partially justified because a portion of the allegation
was found to be not supported and another portion was found to be justified.
Preliminary Report, pp. 53—54.

In some cases, the Division works with parents and legal guardians who do not have
effective communication skills or the ability to emotionally regulate, both of which
are needed when having difficult conversations. Most of the conversations had in
these matters, whether with family or other parties, are difficult given the

41 See e.g. “Racial and Ethnic Disparity in Juvenile Justice Processing,” Office of Juvenile Justice and Delinquency
Prevention, Department of Justice (March 2022); “Exploring Disproportionate Minority Contact in the Juvenile Justice
System Over the Year Following First Arrest,” Padgaonkar N.T. et al., Journal of Research on Adolescence (June
2021); “Resolution 606 — Race and Child Welfare,” American Bar Association Commission on Youth at Risk et al.
(2022).
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circumstances. Division staff in this instance experienced some of these challenges
with the [complainant], resulting in, for example, what could be perceived as short,
curt responses. However, this challenge and how it impacted communication was
not included in the Report.

Moreover, when Division supervisors determined that the working relationship

between the [complainant] and assigned JPO had become unproductive, a different

JPO was assigned to the case. The newly assigned JPO and colleagues then worked

diligently to develop a good working relationship with the [complainant]. This was

done despite the [complainant]’s demanding, rude, and demeaning behavior

towards them because of the Division’s core values included in the Report. The

Division would like to credit the work of these JPOs . . .
Ombudsman comment. The Ombudsman agrees that the overall finding for this allegation is
partially justified, based on the fact that part of the allegation regarding racial basis was determined
to be not supported by the evidence, while the other part of the allegation was found justified.
However, the agency’s records are also clear that it was not until after the civil custody judge
issued the August 2020 order that DJJ took steps to assign a new JPO to the case. That said, the
Ombudsman also recognizes that the subsequent JPOs who worked on the case attempted to

establish rapport with the complainant and improve communication efforts. Their efforts were

ultimately unsuccessful.

Allegation 9: Unreasonable: The Division of Juvenile Justice ignored the Complainant’s

requests for information about their child.
We analyzed this allegation under the Ombudsman’s “unreasonable” standard.

On September 24, 2020, and on October 1, 2020, the complainant contacted the first JPO and
requested copies of court documents and any hearing log notes from the delinquency case. In the
complainant’s email communications with the JPO, they indicated that they had been requesting
these records, and their child’s school progress reports, from the JPO for two years — since the
delinquency case first started. The agency’s records do not show that the JPO ever provided the

complainant with the requested records.
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On October 7, 2020, the agency’s records document a telephone conversation between the
complainant and a DJJ Supervisor. During this conversation, the complainant told the DJJ
Supervisor that they had gone to the courthouse to obtain copies of the court documents from the
delinquency case and that it cost them $108.00. The complainant was frustrated that DJJ had not

provided the information to them when they had asked for it.

In January 2021, the complainant contacted the second JPO and again requested copies of “legal”
documents. On January 14, 2021, the agency’s records reflect that the second JPO sent the

requested documents to the complainant via Direct Secure Messaging.

While it was not improper for the Alaska Court System to charge the complainant for copies of
court records, we recognize that the copying fee was expensive and was only required because the
first JPO did not provide the records when the complainant requested them. If the first JPO had

done so, this could have saved the complainant $108.00.
Based on a preponderance of the evidence, the Ombudsman found that the allegation is justified.

Agency Response:
The agency objected to the findings for Allegation 9:

The Division disagrees with this finding and requests it be changed from justified
to partially justified, if not unsupported.

The [complainant] in this matter was a party to the delinquency matter pursuant to
Delinquency Rule 2(n) and was entitled to an initial copy of each filing free of cost.
To provide [them] such filings was the obligation of the Alaska Court System. The
Division believes had this issue been presented to the court (if Clerk’s Office staff
and Alaska Court System leadership denied [their] requests), the issue would have
been addressed and copies would have been provided by the Alaska Court System.
Nevertheless, the Division believes the initial JPO should have responded in a
timely manner and referred the [complainant] to the Alaska Court System and court.
The JPO should have similarly informed [them] of the assigned school district and
custodian of the minor’s school records.

Ombudsman comment: The Ombudsman has considered the agency’s objections, but declines to
modify the justified finding. The evidence indicates that the first JPO ignored the complainant’s

records request. Having alternative avenues to request the same information does not absolve the
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agency from responding to a parent’s request. Furthermore, the agency’s own records indicate that
when the complainant requested the court documentation from a DJJ supervisor on October 1,
2020, and later, from the second JPO after they had been assigned to the case, they both agreed to
send the complainant copies of the court records in the agency’s possession. The fact that the first

JPO ignored the complainant’s request was unreasonable.

Allegation 10: Contrary to law: Division of Juvenile Justice staff failed to provide the
Complainant with written notices of court hearings or copies of court orders in the

delinquency case.

We analyzed this allegation under the Ombudsman’s “contrary to law” standard. On April 4, 2022,
the complainant contacted the ombudsman investigator and complained that DJJ staff had not
provided them with written notices of the court hearings that were held in the delinquency case, or

copies of the court’s orders.

AS 47.12.050. Notice to and involvement of parent or guardian, requires that DJJ provide parents

with actual notice of the delinquency case:

(a) Except as may be otherwise specifically provided, in all cases under this chapter,
the minor, each parent of the minor, the foster parent of the minor, and the guardian
of the minor are entitled to notice adequate to give actual notice of the proceedings,
taking into account education and language differences that are known or
reasonably ascertainable by the party giving the notice. The notice must contain all
names by which the minor has been identified.

(b) Notice shall be given in the manner appropriate under the Alaska Rules of Civil
Procedure for the service of process in a civil action under state law or in any
manner the court by order directs. Proof of giving of the notice shall be filed with
the court before the petition is heard or other proceeding commenced.

(c) The court may subpoena the parent or guardian of the minor, or any other person
whose testimony may be necessary at the hearing. A subpoena or other process may
be served by a person authorized by law to make the service. If personal service
cannot be made, the court may direct that service of process be in the manner
appropriate under the Alaska Rules of Civil Procedure for the service of process in
a civil action under state law or in any manner the court directs.
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(d) In any proceeding under this chapter, the presence of the minor’s parent or
guardian is preferred.*?

Under Delinquency Rule 3. Hearings. (a) Notice, notice of each hearing must be given to all parties
and to any foster parent within a reasonable time before the hearing. Notice to a foster parent must
be provided by DJJ. Delinquency rule 2(n) defines “party” as the juvenile, the guardian ad litem,
the juvenile’s parents or guardian, and DJJ. This rule is silent on how notice of each hearing must

be given, orally or in writing.

After the first hearing is held on a petition for adjudication, the court notifies all parties in
attendance at the first hearing of the date and time for the next hearing. Notice of the next hearing
is contained in any temporary custody/detention orders issued by the court. The court, not DJJ, is

responsible for serving these orders on the parties, including parents.

Our office contacted an Anchorage Court System supervisor and requested information about the
process for distribution of court orders in a delinquency case. The supervisor explained that the
magistrate’s judicial assistant is responsible for the distribution of the orders once they have been
signed by the magistrate. After we informed the supervisor that the complainant, as a parent and
party to the case, had not received copies of the court’s orders, the supervisor said that they would
email all staff, including magistrate and superior court judicial assistants, to remind them that they

should be distributing signed orders to parents in a delinquency case.

Based on a preponderance of the evidence, this allegation is not supported by the evidence because

DJJ is not responsible for providing notice of hearings to parties in delinquency cases.

Agency Response
The agency did not respond to the findings for Allegation 10.

2 AS 47.12.050(a)-(d).
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Allegation 11: Contrary to law: The Division of Juvenile Justice impeded the Complainant’s

ability to participate in a court hearing.

We analyzed this allegation under the Ombudsman’s “contrary to law” standard. On April 20,
2022, the complainant contacted the ombudsman investigator and alleged that DJJ staff had

impeded their ability to participate in a court hearing.
AS 47.12.155. Parental or guardian accountability and participation, states as follows:

(a) The parent or guardian of a minor who is alleged to be a delinquent under
AS 47.12.020 or found to be a delinquent under AS 47.12.120 shall attend each
hearing held during the delinquency proceedings unless the court excuses the parent
or guardian from attendance for good cause.

(e) If a parent or guardian fails to attend a hearing as required in (a) of this section,
the court shall hold the hearing without the attendance of the parent or guardian.

The evidence showed that, on April 20, 2022, during a pretrial conference hearing, the second JPO
advised the court that the complainant wanted to participate in the pretrial conference. The
magistrate stated during this hearing that they did not have an in-court clerk available to call the
complainant directly. However, the JPO insisted that the complainant be permitted to participate.

The parties’ attorneys did not object to the complainant’s participation.

The second JPO texted the complainant the number so that they could call in to the conference.
DJJ’s records reflect that the complainant was able to call in, due to the second JPO’s advocacy
and actions. While the complainant may have missed the first portion of the conference, that was
due to the magistrate’s actions — not DJJ’s. The Ombudsman found this allegation not supported

by the evidence.

Agency Response:
The agency did not respond to the findings for Allegation 11.

PuBLIC REPORT 2021-02-0300, D1vISION OF JUVENILE JUSTICE Page 34 of 55



ALASKA
PUBLIC REPORT AS 24.55.200 ' OMBUDSMAN

Allegation 12: Unreasonable: The Division of Juvenile Justice declined to provide the

Complainant with copies of their child’s school records.

We analyzed this allegation under the Ombudsman’s “unreasonable” standard. On January 21,
2022, the complainant alleged that the second JPO refused to provide them with copies of their

child’s school records.

DJJ policy indicates that DJJ is responsible for ensuring that information related to juvenile clients
is treated confidentially and safeguarded against public disclosure, unless the release of that
information is authorized by statute. Each employee of DJJ has an ethical and legal responsibility
to keep juvenile’s information safe. Therefore, DJJ will not disclose juveniles’ information,
directly or indirectly, to anyone except as provided by statute or regulation. According to this

policy:

g. Requests for disclosure of information must be made in writing and include the
basis for the request. Requests may be delivered electronically. A copy of the
request shall be placed in the juvenile’s case file or scanned into JOMIS stored
documents. Disclosure of information to entities outside the Department must be
documented in a JOMIS chronological note. The note will detail the information
disclosed, the individual and organization to whom the information was disclosed,
the purpose for which the information was released, and the manner in which the
information was disclosed, i.e., fax, email, letter, phone call.

1. Copying of records: records pertaining to juveniles are protected from public
inspection and copying by AS 40.25.120. When there is a legal action pending, the
parents, their attorney, the juvenile’s attorney, or a guardian ad litem may be
allowed to review materials from a juvenile’s case record.*’

When the first JPO was assigned to the case, the complainant requested, and apparently received,
computer screenshots of their child’s grades. However, when the complainant requested their

child’s grades from the second JPO, the second JPO declined to provide them with copies. Instead,

4 DIJJ Policy 1.5.2. and 1.5.3. Procedures (effective July 20, 2020).
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the second JPO referred the complainant (as the parent and legal guardian) to request the records

directly from the school.

When the complainant made the request on November 12, 2020, their child was not in custody at
a DJJ facility. The complainant made several subsequent requests by email for their child’s school
records: December 4, 2020; December 17, 2020; February 19, 2021; and January 20, 2022. Their
child was not in custody at a DJJ facility on any of these dates. The second JPO repeatedly referred

the complainant to the school to request the records directly as their child’s legal guardian.

The Ombudsman found this this allegation not supported. 1f the complainant’s child was not in
DJJ’s physical custody at the time that they requested their child’s school progress reports, the
complainant had the option as their parent and legal guardian to request them directly from the

school district.

Agency Response
Although the Ombudsman found this allegation unsupported, the agency requested that the

following information be added to the final report:

The Division requests this allegation and reasoning therein be revisited.

The Division is not the custodian of the minor’s school records and is accordingly
not the appropriate agency to release these records. The school district has authority
to do so and would have had the most up-to-date records for the minor. The Division
should have communicated to the [the complainant] that [they] needed to request
them from the school district and informed [them] of the pertinent school district
for the minor.

The Division believes it is essential for records disclosure and the process for
disclosure be as accurate as possible in the Ombudsman’s final report because it
may be made public, informing the public’s understanding of these processes going
forward.
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Allegation 13: Unreasonable: Division of Juvenile Justice staff provided a foster parent

with copies of school records.

We analyzed this allegation under the Ombudsman’s “unreasonable” standard. On April 11, 2023,
the complainant alleged that a foster parent received copies of their child’s school records, when
DJJ staff would not provide the same information to them when requested. There is no evidence

in the agency’s records that DJJ provided the foster parent with copies of the child’s school records.

The administrative record does not show whether or how the foster parent received the child’s
school records. AS 47.12.310(b)(2)(H) provides that foster parents have a right to receive known
information on each child who is placed in the foster home, including educational and health
information. It is possible that the foster parent requested the records directly from the school,
which is not inappropriate, as the complainant’s child was placed in their home and the foster

parent was required to monitor their school progress.
Based on a preponderance of the evidence, the Ombudsman found the allegation not supported.

Agency Response
Although the Ombudsman found this allegation unsupported, the agency requested that the

following information be added to the final report:

The Division believes the reasoning supporting this finding needs to be revisited
and informed by a specific statute.

We request Alaska Statute 47.12.310(b)(2) be reviewed and this finding be updated
as needed.

Ombudsman comment. The Ombudsman is persuaded that the correct statutory reference to a

foster parent’s access to records is AS 47.12.310(b)(2)(H) and has revised this finding accordingly.

PuBLIC REPORT 2021-02-0300, D1vISION OF JUVENILE JUSTICE Page 37 of 55



ALASKA
PUBLIC REPORT AS 24.55.200 ' OMBUDSMAN

Allegation 14: Contrary to law: The Division of Juvenile Justice did not notify the
Complainant that their child had alleged that a staff member made inappropriate sexual

comments to them while in custody.

We analyzed this allegation under the Ombudsman’s “contrary to law” standard. On April 10,
2023, the complainant stated that their child had possibly been sexually abused by a DJJ staff
member. They alleged that DJJ staff did not notify them of this, reporting that they only learned
about it during a court hearing held in the delinquency case. After the hearing, the complainant
contacted a DJJ supervisor to complain that they were not contacted and requested a copy of a
grievance that the youth had filed about the incident. The DJJ supervisor forwarded the

complainant’s question and request to the DJJ facility superintendent.

7 AAC 52.060. Notification of parents, requires that DJJ staff notify a parent about any serious
personal injury. This regulation would not require parental notification of a juvenile’s allegation

or grievance that did not allege serious personal injury:

A juvenile’s parents, and guardian when one exists, must be notified of any change
in facility classification, absences without leave, passes that authorize visiting the
home of the parents, and any serious personal injury.

The DJJ grievance process is set out in 7 AAC 54.245:

(a) A person may seek review of an action or inaction of the division in the
department that provides juvenile justice services by filing a grievance on a
form designated by the division. The provisions of 7 AAC 54.300 - 7 AAC
54.450 and 7 AAC 54.900 regarding confidentiality of juvenile justice records
apply to grievances filed under this section.

7 AAC 54.320 provides that DJJ staff “may not disclose to anyone outside of the department any
safeguarded information obtained by a representative or employee of the division in the course of
discharging the duties of the division, except as authorized by law and as provided in 7 AAC
54.300 - 7 AAC 54.450.”* Under subpart (c), safeguarded information that may not be disclosed

47 AAC 54.230(b).
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includes (1) identity of other juveniles who may be included in division records and (2) information
that is not disclosable under state and federal statutes and regulations. Likewise, under subpart (d),
information that infringes on the right of privacy of the juvenile may not be disclosed to a parent

or guardian without the consent of the juvenile.

7 AAC 54.350. Disclosure of information on delinquent juveniles; notification of school, states as
follows:

(a) Subject to AS 47.12.310, and in implementing that statute, the division shall
disclose appropriate information concerning a juvenile, acquired while the juvenile
was subject to court jurisdiction under AS 47.12 to

(1) a parent or guardian of the juvenile, upon the parent or guardian’s
request when

(A) the information has been procured as part of a court-ordered
evaluation program;

(B) the information is necessary to the parent or guardian’s
participation in court-ordered treatment;

(C) the information is necessary to allow the parent to exercise
residual parental rights as provided in AS 47.12.150(c); or®

(D) the court has ordered that the information be disclosed;

On May 12, 2023, after consulting with DJJ leadership, the DJJ facility superintendent contacted
the complainant and explained why they would not be able to provide the complainant with a copy
of the grievance. The superintendent’s response was reasonable and lawful. Accordingly, based

on a preponderance of the evidence, the Ombudsman found this allegation is not supported.

Agency Response:
The agency did not respond to the findings for Allegation 14.

45 AS 47.12.150(c) states, “When there has been transfer of legal custody or appointment of a guardian and parental
rights have not been terminated by court decree, the parents shall have residual rights and responsibilities. These
residual rights and responsibilities of the parent include the right and responsibility of reasonable visitation, consent
to adoption, consent to marriage, consent to military enlistment, consent to major medical treatment except in cases
of emergency or cases falling under AS 25.20.025, and the responsibility for support, except if by court order any
residual right and responsibility has been delegated to a guardian under (b) of this section.”
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Allegation 15: Unreasonable: Division of Juvenile Justice staff denied the Complainant

visitation or contact with their child.

The complainant did not expressly raise this allegation in their original complaint. However, in the
supporting documentation they included with their complaint, they shared copies of emails they
exchanged with DJJ staff where they expressed difficulty contacting or visiting their child.
Accordingly, we added this allegation to the investigation pursuant to AS 24.55.120, which permits
the Ombudsman, on her own motion, to investigate a complaint allegation.*® We analyzed the

allegation under the Ombudsman’s “unreasonable” standard.

Parents retain the right of reasonable visitation with their child, even after DJJ has been granted
temporary custody.*’ However, caselaw indicates that the phrase “reasonable visitation” does not
imply an absolute right to visitation.*® 7 AAC 52.250(c) provides, “A juvenile may not be forced

to visit with anyone, absent a court order.”

DJJ Policy 6.2 Community-Based Placement provides that probation officers must communicate

with parents and provide meaningful information about their child and opportunities to visit:

j. Parental Involvement

1. When a juvenile has been removed from the home of a parent or guardian, a goal
is to reunite the family if possible and appropriate, considering the primary
responsibilities of rehabilitating the offender and protecting the community.
Probation Officers are required to maintain contact with the parent(s) or guardian
of the juvenile in placement, keep them informed of the juvenile’s progress and
continue to assist the parent(s) or guardian in developing the environment and skills
which would facilitate the return of the juvenile. Whenever possible, trial home
visits are encouraged.

2. Parent(s) or guardian(s) of a juvenile in placement have the same rights to be
kept informed of incidents and plans concerning their child, which all parent(s)
would normally have the right to know about their children. The parent or guardian

46 AS 24.55.120. Investigation on the ombudsman’s motion. The ombudsman may investigate the administrative act
of an agency on the ombudsman’s own motion if the ombudsman reasonably believes that it is an appropriate subject
for investigation under AS 24.55.150.

47 See AS 47.12.150(c).

48 See K.T.E. v. State, 689 P.2d 472 (Alaska 1984) (Holding parental visitation can be barred when it’s not considered
in the best interests of a child.)
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must be immediately notified whenever there is a change in placement, runaway or
serious injury.

3. Parents or guardians should be encouraged to continue regular contact with their
child during out-of-home placement. Without specific written court instructions,
parent(s) or guardian(s) may not be denied meaningful information regarding the
whereabouts of their child and the opportunity to visit. In some cases, it may be
necessary to restrict visits or provide supervised visits at the probation office or
other neutral location outside the placement facility. All visits must be coordinated
with the foster home or facility staff. Parents must be notified of visitation changes
or restrictions and the reasons they are imposed.

In November 2018, a magistrate in the delinquency case stated on the record that the complainant’s
child could call them anytime. However, the first JPO’s case activity notes state (erroneously) that
the magistrate ordered no contact with the complainant until custody could be addressed at a later
hearing by the civil custody judge. In November 2018, the first JPO sent a letter to the youth’s
school stating that the complainant could not have any physical contact with their child. It is not

clear if the youth had a cell phone available to use to call the complainant.

On April 11, 2019, the complainant emailed a DJJ Supervisor indicating that the relative placement
was not allowing them to have contact with their child. The DJJ Supervisor responded to the
complainant’s email, offering to schedule a status review hearing in the delinquency case, but their
response did not address the allegation that the relatives were preventing the complainant from
having contact with their child. On April 23, 2019, the complainant emailed the DJJ Supervisor
again, alleging that DJJ staff were preventing them from having visitation or contact with their
child and had not advocated for their ability to communicate with their child by phone. They also
alleged that the first JPO told them they could not speak to their child.

There is no evidence in the administrative record of DJJ providing the complainant with either in-
person visitation or telephone contact with their child for the entirety of the four and a half year
delinquency case (November 2018 - May 2023). However, there is evidence that the complainant

requested visitation or phone calls with their child at various points in the delinquency case.

There is no evidence in the agency’s records that the first JPO attempted to help facilitate visitation

or contact between the complainant and their child between November 2018 and August 2020. In
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fact, the evidence from the first JPO’s own case notes shows that they prevented visitation and

contact between the complainant and their child.

In August 2020, after the civil custody judge issued the final custody order that required that DJJ
create a reunification plan and engage the complainant in working toward parental placement,
DJJ’s records reflect various discussions amongst DJJ staff on how staff would comply with the
judge’s order. The new JPO would develop a case plan and work towards reunification. On
October 7, 2020, a DJJ Supervisor called the complainant and notified them that there was a new
JPO assigned to their child’s case. The second JPO contacted the complainant on October 16,

2020, to introduce themselves and to explain their role in their child’s DJJ case.

On October 21, 2020, the second JPO documented another telephone call with the complainant.
During this call, the complainant alleged that DJJ had been hiding their child and keeping them
from them for two years. The JPO explained to the complainant that, as their child’s legal guardian,
they should at least have unhindered phone contact until reunification was complete. In response

to this, the complainant stated that their child would not talk to them.

Between November 12 and 18, 2020, the complainant and the second JPO exchanged a series of
emails regarding visitation. On November 18, 2020, the complainant emailed the JPO that the
agency had not arranged visitation with their child. The JPO responded that they had asked the
complainant for information on their schedule and ideas about visitation. Also, the JPO indicated
that they could not help to set up visitation without the complainant’s help and input. The JPO also
asked the complainant if they had tried calling the youth. Instead of providing their schedule
information, the complainant replied that they should not have to ask for visitation and it was the
JPO’s job to schedule visitation. The complainant did not respond to the JPO’s question whether

they had called the youth.

Following this email exchange, the JPO contacted the foster parent to address the complainant’s
concerns about the lack of visitation with the youth. In response, the foster parent reportedly stated
that the youth did not want to speak to their parent, and the foster parent expressed concerns of

forcing the youth to visit with the complainant unwillingly.

PuBLIC REPORT 2021-02-0300, D1vISION OF JUVENILE JUSTICE Page 42 of 55



ALASKA
PUBLIC REPORT AS 24.55.200 ' OMBUDSMAN

According to the JPO’s notes from further emails they exchanged with the complainant about
arranging visitation with their child, the JPO advised the complainant that the youth’s participation
in any visitation was voluntary and that they could not promise that they would want to participate.
On January 12, 2021, the complainant emailed the JPO again, asking why visitation had not been
granted and when they would be able to see their child. The JPO responded two days later, stating
that DJJ had not denied the complainant visitation with their child at any point, and that the issue
was getting the youth to agree to participate in visitation with the complainant. The JPO also stated
that they had offered to arrange a visit through Zoom and had suggested phone calls between the

complainant and the youth, with the JPO’s assistance.

Based on a preponderance of the evidence, the Ombudsman found the allegation that DJJ
unreasonably denied the complainant visitation or contact with their child was partially justified.
DJJ did in fact deny the complainant visitation. The first JPO issued a no contact order to the
youth’s school in November 2018, and later restricted the youth’s cell phone and social media use
— specifically to prevent contact from or with the complainant. DJJ failed to follow agency policy
and to comply with two judicial orders by actively preventing the complainant from having any
contact with their child. The second JPO documented attempts to arrange telephonic, video, or in-
person visitation with the complainant and their child, but they also advised the complainant that
the youth’s participation in visitation was voluntary. According to DJJ’s records, the complainant
either did not accept the options that were offered or failed to follow through with phone calls to

their child.

DJJ also referred the complainant and their child to an outside provider for family therapy services.
The goal was for the youth to start individual therapy first, progressing to family therapy with the
complainant, when recommended by the therapists. The provider did not recommend family

therapy or contact with the complainant, based on the youth’s objections.

There is no evidence that the complainant had telephone contact, or video or in-person visitation
with their child from November 2018 to May 2023. It also does not appear that the complainant
went to the facility for an in-person visit with their child when they were at a DJJ facility, or that

they attempted to call their child when the youth was detained there. There also is no evidence that
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the complainant sought a court order to enforce their visitation rights. Thus, their own actions

contributed to the lack of visitation with their child.

Agency Response:
The agency did not respond to the findings for Allegation 15.

Allegation 16: Unfair: Division of Juvenile Justice staff told the Complainant that a new
probation officer had been assigned to their child’s case, but did not disclose that the

prior probation officer continued to work on the case.

We added this allegation to the investigation based on our review of the agency’s records and
analyzed it under the Ombudsman’s “unfair” standard. As previously discussed in Allegation §,
we determined that, although DJJ management informed the complainant that the first JPO had
been removed from the case based on their request and that a second JPO was assigned specifically
to assist with reunification efforts, DJJ did not notify the complainant that the first JPO was still

working on their child’s case.

A DJJ supervisor told the complainant that the second JPO would be creating a new case plan, but
that never occurred. There were only three case plans completed during the entirety of the
delinquency case. All three were created by the first JPO — in other words, the first JPO continued
to work on the child’s case plans even after a new JPO had been assigned to the case to help with

reunification efforts. None of the case plans specified a goal of reunification with the complainant.

During the consultation with the Ombudsman, DJJ management shared that the first JPO was the
DJJ foster care coordinator. In that role, they maintained regular contact with the youth and the
foster parents. They were also responsible for developing the youth’s case plans. As previously
discussed, there is no evidence that this JPO ever invited the complainant to participate in their
child’s case planning, provided them with copies of their child’s case plans, or invited them to
participate in any Team Decision Meetings. Even after the second JPO took over as the primary
probation officer, there is no evidence that DJJ responded when the complainant requested copies

of their child’s case plans.
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Director Dilley acknowledged that DJJ could have better handled this to clarify the roles of the
two probation officers. The Ombudsman agrees. Accordingly, the Ombudsman found the
allegation that DJJ unfairly told the complainant that a new JPO had been assigned to the
delinquency case, without also disclosing that the prior JPO was still assigned to the case, as

Justified.

Agency Response:
The agency did not respond to the findings for Allegation 16.

Allegation 17: Contrary to Law: Division of Juvenile Justice staff declined to provide the

Complainant with the agency’s policy and procedures manual without a lawful reason.

We added this allegation to the investigation based on our review of the agency’s records and
analyzed it under the Ombudsman’s “contrary to law” standard. The Alaska Public Records Act
(APRA) sets forth the general state policy: records are open to public inspection unless provided
otherwise.* In general, the burden is on the agency to justify denial of access. In cases where the
record contains private information, mixed with information that is the legitimate subject of a
records request, the courts generally expect state agencies to redact the sensitive material and to
provide the records.>® However, there is no obligation to provide records that are specifically

required to be kept confidential by state law.>!

The complainant twice requested the DJJ Policy and Procedure Manual. DJJ staff twice denied the
request. State agency policy manuals are generally considered public records open to public
inspection. Unless DJJ cited a specific exception permitted under Alaska law that would entitle
them to deny the complainant’s requests for a copy of their policy manual, the agency improperly

denied the complainant’s requests.

4 See AS 40.25.110(a). The Alaska Public Records Act was previously set forth in AS 09.25.110 — 09.25.220, but it
was renumbered in 2000, and is now set forth at AS 40.25.100 — 40.25.220.

30 See Alaska Wildlife Alliance v. Rue, 948 P.2d 976 (Alaska 1997) (Department of Fish and Game required to provide
employee time sheets, with names of employees redacted to protect employees’ privacy).

1 See AS 40.25.120(4).

PuBLIC REPORT 2021-02-0300, D1vISION OF JUVENILE JUSTICE Page 45 of 55



ALASKA
PUBLIC REPORT AS 24.55.200 ' OMBUDSMAN

DJJ staff did not explain to the complainant that they could appeal their denials. This is a separate
violation of the APRA. Instead, they told the complainant “no” without further explanation, other

than claiming that it was an “internal agency document.”

A DJJ Supervisor acknowledged that the agency could have provided the complainant with a copy
of the manual but did not because it was hundreds of pages long. This is not a lawful reason for
denying the complainant’s requests. When we raised this concern with DJJ staff during the
consultation meeting, DJJ Director Dilley asserted that the agency could not provide the
complainant with a copy of the agency’s policy manual because it is protected. This is not accurate.
Even in instances where portions of a state agency’s policy manual contain information protected
from public disclosure, the agency is still expected to redact or provide a redacted copy of the

policy manual when requested and cite to the appropriate legal authority for any redactions.

Based on a preponderance of the evidence, the Ombudsman finds that DJJ staff violated the Alaska
Public Records Act justified. DJJ, without a lawful basis, twice declined the complainant’s request
for the agency’s policies and procedures manual. DJJ also failed to inform the complainant of their

right to appeal this decision under the APRA.

Agency Response
The agency responded to the findings for Allegation 17 as follows:

The Division requests (1) a statement in this allegation attributed to Director Dilley
be corrected; and (2) this finding be changed from justified to partially justified
given the manual’s accessibility.

The Report states that Director Dilley asserted the agency could not provide the
[complainant] with a copy of the agency’s policy manual because it is protected;
however, that is inaccurate. . . Director Dilley agreed with what had been previously
stated, that it is very difficult to provide a copy of all policy because of its volume
and accessibility issues related to technology. She added that due to safety and
security some policies could not be shared. The Division has created an electronic
copy of policy and procedures which will be distributed to the Ombudsman in
90 days from this response.

Ombudsman comment: The Division’s objections are noted, but the findings stand based on a

review of our consultation meeting notes and will not be modified. Regardless of DJJ staff’s access
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to the agency’s policy manual, the evidence is also clear that agency staff did not comply with the

requirements of the APRA.

Allegation 18: Unreasonable: Division of Juvenile Justice staff did not include the

Complainant in their child’s case planning or provide them with copies of the case plans.

We added this allegation to the investigation based on our review of the agency’s records and
analyzed it under the Ombudsman’s “unreasonable” standard. DJJ Policy 4.3.2 discusses the case
planning process. Probation officers are required to develop written case plans for all formal
supervision cases. Case plans must be developed with participation by the juvenile, the juvenile’s
parent(s), and the caregiver if applicable. Case plans must include objectives and a projected date
of termination. They must be written on an approved form and periodically reviewed or changed

to maintain usefulness as a supervision aid.
According to the case planning policy requirements:

Participation of the juvenile in this process is mandatory. While every effort should
be made to encourage the participation of the parent(s), a Probation Officer may
proceed without the parent if they are unable to participate.>

The policy also requires the probation officer to review the case plan with the juvenile every six
months to ensure the plan is still appropriate. “Involvement of the parent in the case plan review
is recommended but not required.”>® After DJJ was granted temporary custody over the
complainant’s child, the complainant still retained residual parental rights and should have been
offered an opportunity to participate in their child’s case planning. There is no evidence that DJJ
staff ever asked for the complainant to participate in their child’s case planning development or
case plan reviews. There is no evidence that the complainant was invited but declined to

participate. This was contrary to DJJ policy.

32 DJJ Policy 4.3.3. Case Planning (effective September 17, 2014).
3 Id.
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This policy also requires that copies of the “completed case plan must be given to the probationer,
the probationer’s parent or guardian and the caregiver, if applicable.”>* That did not occur. There
is no evidence in the agency’s records that the complainant was ever provided with copies of their

child’s case plans. That also was an error and policy violation.

Based on a preponderance of the evidence, the Ombudsman found this allegation justified. DJJ
staff did not include the complainant in their child’s case planning or provide them with a copy of

any of their child’s case plans.

Agency Response:
The agency did not respond to the findings for Allegation 18.

Recommendations
Recommendation 1: The Division of Juvenile Justice should acknowledge the agency’s

errors identified in this investigation in an apology letter to the Complainant.

The Ombudsman recommends that the DJJ Director write an apology letter to the complainant
accepting responsibility for the agency’s errors identified during this investigation. The apology

letter should be sincere and honest. An effective apology:

e s sincere in accepting responsibility for the act and the distress it caused the offended
party;

e shows sincere regret and discusses what will change to prevent a recurrence;
e explains why the event happened; and

e offers reparations or at least acknowledges that nothing can “unring the bell.”>

34 DJJ Policy 4.3.2.
35 “On Apology” by Aaron Lazare, Oxford University Press 2004.
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Agency Response:

DJJ declined this recommendation stating, “The Division will not be issuing an apology letter but
acknowledges its shortcomings and pursuit to do better in this agency response. The Division
strives for excellent service to youth, families, victims, and communities as demonstrated in its
mission and core values. We have cooperated with the Ombudsman and are working to make the
recommended changes and affirm our commitment to improve services in the future.”>°

Recommendation 2: The Division of Juvenile Justice should provide the Complainant with

a copy of the agency’s policy and procedures manual.

The evidence indicated that DJJ staff twice violated the Alaska Public Records Act by refusing to
provide the complainant with the agency’s policy and procedures manual. To rectify this, the
Ombudsman recommends that DJJ email the complainant a copy of the agency’s policy and
procedures manual. The Ombudsman recognizes that there could be security and other sensitive
operations information in the DJJ Policy and Procedures Manual. If there is information contained
in the manual that should be redacted based on proper legal authority, DJJ can redact it — provided
that the agency cites the applicable legal authority for withholding the information. Likewise, for
any information that is redacted, DJJ should explain how the complainant can challenge the

redaction under the APRA.
Agency Response:

DJJ’s response to this recommendation has been interpreted as a decline, stating “The Division

policy team will compile all policy and procedure in an electronic format which will be sent to the

257

Ombudsman in 90 days,””’ instead of to the complainant as recommended.

56 Agency Response to the Preliminary Report at 5.
ST1d.
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Recommendation 3: The Division of Juvenile Justice should provide training to all staff on

the Alaska Public Records Act to ensure that staff comply with the law.

Given that both a probation officer and a supervisor mishandled the complainant’s public records
requests, and DJJ management did not have a strong understanding of state public records laws,
the Ombudsman recommends that all agency staff receive training on the requirements of the
APRA to ensure that the agency complies with the law. The Department of Law can provide this
training (contact Assistant Attorney General Alan Birnbaum, the civil information project

attorney).
Agency Response:

The agency rejected this recommendation, stating that “The Division disagrees with this
recommendation considering many records at issue in this Report are not subject to the Alaska
Public Records Act. More importantly, there is Division policy and procedure on point regarding
records disclosure. The Division will train all appropriate staff on that policy and procedure.”>®

Recommendation 4: The Division of Juvenile Justice should post a copy of the agency’s

policy and procedure manual(s) online for easy access.

DJJ should consider posting a copy of the agency’s policies and procedures manuals online for
easy public access. DJJ indicated after the consultation meeting on October 16, 2023, that they
were looking into this. Posting this information online would help the agency make their operations
more transparent to parents and the public, as well as help staff quickly refer to the agency’s

website when this information is requested.
Agency Response:

DJJ accepted this recommendation stating, “The Division policy team has compiled all policy and

procedure into a consistent format to fulfill this recommendation. The Division will also work with

8 1d.
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Department of Health IT Services to provide Division policy and procedure on the Division
website and with the Department of Law to redact specific policy and procedure pursuant to safety
and security practices. The Public Information Team is also working on this project to ensure
accessibility of documents. The Division intends to have all policy and procedure accessible on
the website in the next six months.”>’

Recommendation 5: The Division of Juvenile Justice should implement documentation
procedures that ensure that, when a case is transferred from one probation officer to

another, essential information and areas of concern are clearly communicated.

The Ombudsman is concerned that, when the case was transferred from one JPO to another, not
all relevant case information was shared at the outset — specifically past failed placements. To
ensure that new/newly assigned staff are fully aware of a case’s history, we recommend that DJJ

implement a case transfer memo procedure.

When a case is reassigned, the outgoing JPO should create a detailed case transfer memo that
contains a summary of the case history, including information about failed release plans or
placements. The case transfer memo should be saved in JOMIS and emailed to the incoming JPO
and their supervisor. This will ensure that new staff have all the necessary information to guide

future placement decisions.
Agency Response:

DJJ accepted this recommendation, noting, “The Division will review and make appropriate edits
to Probation Policy 5.4 Case Transfers and Shared Supervision. Changes will clarify steps taken
and documentation of a case transfer. This will include clear supervisory guidance, ensuring no
further work is done by the former JPO, apart from on-call decisions. The policy changes will be

made in the next 90 days.”®

M 1d.
0 Id. at 6.
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Recommendation 6: The Division of Juvenile Justice should create a Guidebook for
Parents that is distributed to parents at the beginning of a delinquency case and is

available on the D]] website.

Recommendation 7: DJJ should update and standardize the Youth Handbooks for
Detention and Probation, then distribute these to parents and juveniles at the beginning

of a delinquency case and make them available on the D] website.
Agency Response:

DJJ accepted these recommendations, clarifying, “The Division currently has a page on the
Division website titled ‘Help for Youth and Families.” The Division will edit its existing Youth
and Parent Guidebook and provide it on our website. In addition, we will create a QR code to the
resource, provide it to youth and families, and post it in probation offices. We will work with the

IT Department and Public Information Team to make these changes in the next six months.”®!

Ombudsman comment:

The Ombudsman appreciates DJJ staff for their creativity and use of a QR code. This shows the
agency’s knowledge of the audience that it serves and another method of communicating

information to the families it interacts with.

Recommendation 8: The Division of Juvenile Justice should post their grievance policy

and form on the agency’s website.

This investigation showed that the complainant was treated poorly by the agency. DJJ’s actions
and inactions denied them their parental rights. It is not unexpected that the complainant would
believe this disparate treatment was due to their race. While our investigation did not find evidence
of explicit racial bias, it did reveal that individual DJJ staff have the ability to engage in disparate

treatment of parents to their detriment. The Ombudsman believes that empowering parents and

Sl 1d.
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youth to advocate for their rights, and to grieve agency actions that they believe are unfair or
unreasonable, will help ensure that other parents do not experience what this complainant

experienced.

A guidebook that explains the rights and responsibilities of parents of youth in DJJ custody, or
under DJJ supervision, will help set and manage expectations for both agency staff and the public.
Similarly, updating the handbooks provided to youth — and ensuring that they are consistent across
all facilities — will help youth and parents understand what their rights and responsibilities are, and
what the agency’s obligations and expectations are. Sharing the information at the start of a
delinquency case, and publicly, will reduce the need for parents to request information from agency
staff. It will also reduce misunderstandings and misalignment of expectations between the agency

and families.

Effective administrative grievance processes increase public trust, support quality assurance and
improvement, and ensure that the agency is providing services in a way that meets the agency’s
mission and public needs.®” Not all agency actions (or inactions) should be subject to an
administrative grievance process. For example, decisions made by a court, actions by agency staff
during court proceedings, and actions by people/organizations outside of the agency are not usually
grievable. The agency should use reasonable discretion and be guided by good faith in determining

what sorts of actions to exclude from the grievance process.

The Office of Children’s Services’ complaint process might provide DJJ with an example of a

grievance process: https://dfcs.alaska.gov/ocs/Pages/grievance/index.aspx. Another helpful

resource is the New South Wales Ombudsman’s Effective Complaint Handling Guidelines.®*

62 «“A well-functioning grievance mechanism: provides a predictable, transparent, and credible process to all parties,
resulting in outcomes that are seen as fair, effective, and lasting; builds trust as an integral component of broader
community relations activities; [and] enables more systematic identification of emerging issues and trends, facilitating
corrective action and preemptive engagement.” 4 Guide to Designing and Implementing Grievance Mechanisms for
Development Projects, Office of the Compliance Advisor/Ombudsman for the International Finance Corporation
(2008).

8 Effective Complaint Handling Guidelines, New South Wales Ombudsman, 3d ed. (February 2017) (online at
https://www.ombo.nsw.gov.au/__data/assets/pdf file/0020/131096/Effective-complaint-handling-guidelines-Third-
edition.pdf, last visited December 10, 2023).
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Agency Response:

DJJ accepted this recommendation, stating, “The Division will update and post the Division
264

Grievance Policy and Procedures on the Division website in the next six months.
Recommendation 9: The Division of Juvenile Justice should revise the Background Check
Unit's policies and procedures to provide clear guidance for the background check
required before releasing a juvenile to a “suitable person” or making a placement

recommendation.

DJJ asserted there are no statutes, regulations, or policies in effect that would require a background
check of a person before DIJJ releases a juvenile to their care or supervision. It is extremely
concerning that DJJ would be given the discretion to release a youth to a “suitable person” without
any mechanisms in place to ensure the agency has determined that the person is in fact “suitable.”
The Ombudsman recommends that DJJ adopt a policy that requires a background check be
conducted and documented in JOMIS prior to recommending placement or releasing a juvenile to
a “suitable person.” This will ensure that youth are placed in safe and appropriate settings that can

support their rehabilitation.
Agency Response:

DJJ accepted this recommendation stating, “The Division Background Check Unit has reviewed
this Report and has identified specific changes that can be made in alignment with this
recommendation. The Unit will reach out to the OCS licensing unit to see where changes can be
made to address the concerns brought up in this Report. The Division aims to do so in the next six

months.”%>

4 Agency Response to Preliminary Report at 6.
8 Id.

PuBLIC REPORT 2021-02-0300, D1vISION OF JUVENILE JUSTICE Page 54 of 55



ALASKA
PUBLIC REPORT AS 24.55.200 ' OMBUDSMAN

Recommendation 10: The Division of Juvenile Justice should contact and meet with the
Alaska Court System’s Administrative Director to address the agency’s concerns that
courts often omit the Division from its distribution list in civil cases, despite an order’s

direct impact on the agency.

This recommendation was added in response to DJJ’s specific request for a recommendation aligned
with the justified findings for Allegation 4. DJJ indicated that, “Courts often omit the Division from
its distribution list in civil cases despite an order’s direct impact on the agency and delinquency matter,
precluding the Division from complying with the order.”®

Accordingly, to resolve this situation, the Ombudsman recommends that DJJ contact the Court System
Administrative Director Stacey Marz to address the concerns noted by the Division to ensure that the
agency is included on the court’s distribution list for any civil case orders that have a direct impact on
the agency and a delinquency matter. In addition, the Ombudsman will send a copy of the public

report to Ms. Marz to direct her attention to this recommendation.

Conclusion

The Ombudsman apologizes for the delay in issuing the investigative findings and
recommendations. We are committed to making objective findings based on legal authority and
evidence, which can result in a lengthy iterative process. This investigation took a considerable
amount of time due to the voluminous amount of documentary, digital, and audio evidence we
reviewed. The complainant raised many additional allegations as the delinquency case progressed,
and the Ombudsman added allegations as evidence revealed additional areas of concern. This
affected the efficiency of our investigation. We appreciate DIJJ staff’s cooperation with the
investigation, the productive discussions during both consultation meetings, and the agency’s
willingness to resolve errors that were identified during this investigation. We also recognize that
this was a very difficult case, and the complainant could be challenging to communicate and work
with. We hope that the proposed recommendations are useful and help the agency improve

operations and relationships with families in the future.

% Id. at 2.
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